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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




MICHAEL LES DOWLER, 
 












          NO. 43950 
 
          Ada County Case No.  
          CR-2015-9011 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Dowler failed to establish that the district court abused its discretion by 
imposing concurrent unified sentences of 15 years, with five years fixed, upon the jury’s 
verdict finding him guilty of battery upon a law enforcement officer and battery upon a 
health care worker, with a persistent violator enhancement? 
 
 
Dowler Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 A jury found Dowler guilty of battery upon a law enforcement officer and battery 
upon a health care worker, with a persistent violator enhancement, and the district court 
imposed concurrent unified sentences of 15 years, with five years fixed, and retained 
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jurisdiction.  (R., pp.128-32.)  Dowler filed a notice of appeal timely from the judgment of 
conviction.  (R., pp.133-36.)   
Dowler asserts his sentences are excessive in light of his substance abuse, 
willingness to participate in treatment, mental health issues, and difficult childhood.  
(Appellant’s brief, pp.3-7.)  The record supports the sentences imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The penalty for battery upon a law enforcement officer, with a persistent violator 
enhancement, is not less than five years, up to life in prison.  I.C. §§ 18-915(3), 19-
2514.  The penalty for battery upon a health care worker, with a persistent violator 
enhancement, is also not less than five years, up to life in prison.  I.C. §§ 18-915C, 19-
2514.  The district court imposed concurrent unified sentences of 15 years, with five 
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years fixed, which fall well within the statutory guidelines.  (R., pp.128-32.)  At 
sentencing, the district court articulated the correct legal standards applicable to its 
decision and also set forth in detail its reasons for imposing Dowler’s sentences.  (2/4/16 
Tr., p.127, L.6 – p.134, L.10.)  The state submits that Dowler has failed to establish an 
abuse of discretion, for reasons more fully set forth in the attached excerpt of the 
sentencing hearing transcript, which the state adopts as its argument on appeal.  
(Appendix A.)   
 
Conclusion 
 The state respectfully requests this Court to affirm Dowler’s convictions and 
sentences. 
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1 the court before pronouncing sentence. You don't have to 
2 If you don't want and I'll understand if you don't want to 
3 and I won't hold it against you, but If there Is anything 
you do want to say, now would be the time and place to do 
:hat and I'd be happy to hear anything you have to say. 
v THE DEFENDANT: I just want to say I have 
7 made some mistakes In my life and I'm not perfect and, you 
8 know, I need some kind of treatment. You know that. 
9 There's been times out there that I did work; that I did 
10 good. Also it wasn't really all bad. My life's been --
11 It's bad. It's been that good, but It hasn't been -- you 
12 know, It's been good, I mean. There's a lot of things I 
13 know I got to do to stay clean. When I was out there here 
14 recently, I was holding -- I had a full-time job. It 
15 wasn't for that long. I mean, the period of last the ten 
16 years I've been out of prison. You know, I worked as a 
17 painter, as a welder, fast food. So there are some good 
18 things about me. 
19 But I just -- either way, no matter what 
20 happens, I know I'll get some kind of treatment and the 
21 help that I need. And the reason why I didn't want to 
22 take the deal to begin with on this prison sentence 
23 because, you know, I really thought I was innocent. I 
24 didn't really have any Intent to harm anybody, but, you 
25 know, If I wouldn't have been drinking and just if I would 
1 
CHRISTINE ANNE OLESEK 
SRL-1044 
THE COURT: All right. Thank you, 
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2 Mr. Dowler. 
3 Ms. Comstock, Is there any legal cause why 
4 we should not proceed with disposition at this time? 
5 MS. COMSTOCK: No, Your Honor. 
6 THE COURT: Mr. Dowler, upon the jury 
7 verdict finding you guilty of the two felonies in the 9011 
8 case and the misdemeanor resisting and the 8165 case and 
9 of the persistent violator charge, the court does find you 
10 guilty of those various crimes and those various cases as 
11 charged. 
12 Mr. Dowler, It's my job to exercise my best 
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1 have stayed sober, this wouldn't have happened. You know. 
2 So It's kind of like a wake up call to get 
3 my life together. I mean, I'm 36. I don't want to be 
4 50 years old stlll being a drug addict. 
5 So I just hope that the court takes that 
6 Into considering some of the things that I've said. You 
7 know, because I -- I want to do good In my life. I'm not 
8 a lost cause. I just want to do good in my life. So even 
9 If I do go to prison or If I don't, or If I get a rider, 
10 no matter what happens, I'll pull through It. You know, I 
11 wlll get back on track. 
12 So just wanted to say that. And I think I 
13 got a good chance of making it In my life; no matter how 
14 bad I fouled up. I know that just -- I want to be more 
15 careful about my surroundings and what I do. When I left 
16 that day, I didn't -- even though prior to -- before that, 
17 yeah, I was using drugs and, you know, I just want the 
18 courts to understand and know that I do have good things 
19 about me. And there hasn't really been much that was 
20 brought up that was good on my behalf except for what my 
21 Public Defender brought up. I know the prosecuting 
22 attorney doesn't like -- It's not really his job to make 
23 me look good in front of the courts really. I do have 
24 some Issues and, yeah, I'm -- I just need help, Your 
25 Honor. 
CHRISTINE ANNE OLESEK 
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1 record, the Information In the PSI, the victim impact, if 
2 any, aggravating and mitigating factors and various 
3 arguments and recommendations of counsel and your own 
4 statements. 
5 Having looked all of that, there were some 
6 things that I think are Important to point out. First of 
7 all, I note that among other things, you owe $19,430 In 
8 past due child support. $3,986 to Bannock County and 
9 $1,388 to Ada County. I guess you put all of that 
10 together and you've got about $25,000 In debt just for 
11 child support, fines, fees and costs and things of that 
12 nature. 
13 judgment and appropriate sentencing discretion required by 13 Number two -- well, maybe I'm not going to 
14 this office, bounded and Informed by the statutory law 
15 enacted by our legislature and the cases decided by our 
16 courts. 
17 The four main objectives of criminal 
18 sentencing are, number one, to make sure that society is 
19 protected as much as possible. Number two, to Impose 
20 sentences that have an effect of deterring crime 
21 generally. Third, to deter you from committing future 
.... crime. And, fourth, to provide rehabllltative 
opportunities when and where available and appropriate. 
The process Involves considering the facts 
25 and circumstances of the crime, your prior criminal 
CHRISTINE ANNE OLESEK 
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14 give these numbers, but you know they do an evaluation as 
15 to your risk of relapsing or recldlvatlng or re-offending 
16 and your scores there were very high. I noted a long 
17 history of multiple burglaries and theft in Bannock 
18 County. Obviously most of those, I think, were resolved 
19 in front of Judge McDermott. First time he gave you 
20 probation and then violation resulted In a rider and then 
21 you got off on probation again, and then violated again 
22 and ultimately It was Imposed. You did a two-year stint 
23 in the prison, got out on parole and then had a parole 
24 violations and they put you back In and from 2003 until 
25 2005 when you finally topped out. 
CHRISTINE ANNE OLESEK 
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1 It's fair based upon my reading of things 
2 that you've basically been a drug addict for about 
3 20 years and you've been stealing from other people to 
support your habit. I think It's fair that the State 
rled virtually all programs and gave you virtually every 
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" opportunity that we could give you and even now you're a 
7 persistent violator. I could Impose fixed life 
8 Imprisonment. I mean, right now I could give you prison 
9 for the rest of your life. 
10 At the time of the offense you didn't have a 
11 job. You didn't have a stable home. You've given 
12 yourself Hepatitis using IV drugs. You don't even have a 
13 GED. You haven't seen your child since she was born, as I 
14 recall, over 18 years ago. 
15 On the good side though, Mr. Dowler, I note 
16 that since you topped out your prison sentence, you 
17 haven't committed any further felonies until this one and 
18 that's, frankly, a stretch of ten -- 11 years. That's not 
19 too bad. I note that you claimed you're clean and sober 
20 for about five years from about 2005 to 2010. There's no 
21 real way of verifying that. Other places you claimed that 
22 you were using methamphetamlne and marijuana on a dally 
23 basis. I really didn't know what to make of all of that. 
24 The bipolar disorder that you have obviously 
25 when you don't take your prescription medicines like 
CHRISTINE ANNE OLESEK 
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1 known Judge McDermott for 33 or 34 years, practically as 
2 long as I've been a lawyer. Played on a softball team 
3 together. That's how well I knew him, and I don't think 
4 that Judge McDermott probably didn't give you every 
5 opportunity that he thought was appropriate as well. 
6 The bottom line, Mr. Dowler, I think It 
7 bolls down to this: Whether I give you a rider and If you 
8 qualify, give you probation, or whether I give you a 
9 prison sentence and you're out In a couple years, one way 
10 or another, you're going to be out and one way or another 
11 ultimately It's going to rest on your shoulders as to 
12 whether or not you can stay clean and sober and stay out 
13 of prison. 
14 I might be the one that makes the order, but 
15 fundamentally I'm not the one that puts you In prison. 
16 Really you're the one that puts yourself In prison and to 
17 a certain degree, you have the keys to your own prison 
18 cell because you have the ability to stay clean and sober 
19 and stay out of prison and you have the ability to not 
20 stay clean and sober and put yourself back In prison. 
21 So this Is what I've decided I'm going to do 
...... In your case, Mr. Dowler. I'm going to Impose a combined 
sentence of 15 years Imprisonment; five years fixed 
"'.. followed by ten years lndetermlnant. I am going to retain 
25 jurisdiction for 365 days and recommend -- send you up on 
CHRISTINE ANNE OLESEK 
SRL-1044 
130 
1 you're supposed to, that doesn't help at all. Then when 
2 you self-medicate with alcohol, pot and methamphetamlne, 
3 that just makes everything a big mess. 
4 I think It's a good thing that you pretty 
5 much accept responsibility for what happened here. That 
6 you do have some good family support In the area. I was 
7 struck by the comment of the probation officer that said 
8 that you had a forlorn demeanor and conveyed palpable 
9 sorrow at your situation when she Interviewed you. That 
10 kind of tore at my heart. 
11 In terms of reviewing this, the facts and 
12 circumstances of a crime, I think It's fair to Infer from 
13 everything that you either as a consequence of a head 
14 Injury or as a consequence of extreme Intoxication, you 
15 obviously weren't In your right mind at the time. I think 
16 It's fortunate that nobody Incurred any serious bodily 
17 Injury as a consequence of this. It doesn't seem to me 
18 that you have had any real programming over the last 
19 11 years. 
20 So really the question I had for myself Is 
21 whether or not It was worth a try to maybe give you a 
22 rider and give you some programing and see If that might 
23 make a difference. 
24 I want you to know, Mr. Dowler, that I 
25 practiced law In Pocatello for a lot of years and I've 
CHRISTINE ANNE OLESEK 
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1 a rider and recommend that you get extensive -- the 
2 extended rider, the six-month program and all the possible 
3 treatment and therapy and such that they have to offer. 
4 You go In there with a good attitude and a 
5 good effort and you will come out with a probation 
6 recommendation. I probably will give you probation If you 
7 came out with a good recommendation. Of course, you do a 
8 bad rider and you won't. I guaranty you the prosecutor Is 
9 going to be coming back and suggesting I Impose and If you 
10 violate that probation, the prosecutor Is going to stand 
11 up there and say: See, judge. I told you you should have 
12 put him In jail to begin with. 
13 I've actually Imposed a much more harsh 
14 sentence than the State has recommended or that your 
15 lawyer has recommended. And the reason I've done that is 
16 twofold. Number one, If you get out on probation, I want 
17 to make sure It's a good long probation where we're 
18 keeping track of you for a good long time. 
19 Number two, I want a significant prison 
20 sentence hanging over your head so that every day when you 
21 are out there and when those temptations come up, you 
22 remember that you hold the keys to that prison cell door. 
23 So that's what I've decided to do. I'm not 
24 going to Impose any fines. You've got enough fines, fees 
25 and costs and Lord knows you'll have to be working on 
CHRISTINE ANNE OLESEK 
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1 paying those if you do get probation. I will impose 
2 standard court fees and costs. 
3 For those who are not aware, we do not 
impose the cost for Presentence Investigation Reports any 
nore. That stopped on February 1st. But I will impose 
u the standard court costs. Given your situation, 
7 Mr. Dowler, I'm not going to make you pay any for partial 
8 reimbursement for Public Defender fees either. 
9 Tums out that we do need a sample of your 
10 DNA and right thumbprint. So I'll do that. I'll impose a 
11 jail of -- on the resisting and obstructing charge in case 
12 number 8165, I'll impose 180 days Ada County Jail and give 
13 him credit for 180 days time served since he's already got 
14 242 days credit for time served on the other case. 
15 So that won't add anything. And I'll just 
16 make you pay court costs on that misdemeanor case. 
17 Mr. Dowler, if you are dissatisfied with the 
18 judgment of this court, you have the right to appeal to 
19 the Idaho Supreme court. To do that, a written notice of 
20 appeal has to be filed within 42 days. You have the right 
21 to an attorney in that appeal and if you can't afford one, 
22 I'll appoint a lawyer to represent you. And if you can't 
23 afford to pay the costs of appeal, those can be waived 
24 upon a proper showing. 
25 You understand your appeal rights? 
CHRISTINE ANNE OLESEK 
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1 THE DEFENDANT: Yes, Your Honor. 
2 THE COURT: All right. Defendant will be 
3 remanded to the custody of the Ada County Sheriff for 
4 delivery to the Idaho Department of Corrections beginning 
5 his rider program as soon as possible. 
6 Mr. Dowler, I can't be more emphatic and 
7 encouraging you to get as much of this as you possibly can 
8 because, again, as you hold those keys, you're the one who 
9 needs to get all the help that you can and it's on your 
10 shoulders. You got that? 
11 THE DEFENDANT: Yes, Your Honor. 




THE DEFENDANT: Thank you, Your Honor. 
THE COURT: You're welcome. Good luck to 
16 THE DEFENDANT: Thank you. 
17 THE COURT: We'll see you when you come back 
18 and see how It goes. 







(That completes the proceedings for this 
********* 
CHRISTINE ANNE OLESEK 
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